IN THE SUPERIOR COURT

FOR THE DISTRICT OF COLUMBIA

Civil Division

_____________________________________

<redacted name>
Plaintiff, 
v.

<redacted>  

Defendants. 

_____________________________________

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF PLAINTIFF’S OPPOSITION TO

DEFENDANT’S EMERGENCY MOTION FOR PROTECTIVE ORDER AND

SANCTIONS

The Plaintiff, by and through counsel, respectfully submits this Supplemental

Memorandum of Points and Authorities in Opposition to the Defendants’ Emergency

Motion for Protective Order and Sanctions.

Rule 35, Physical and Mental Examinations of Persons, states that “the Court

may order the party to submit to a physical or mental examination by a suitable licensed

or certified examiner.” The Plaintiff, by and through counsel, respectfully submits that

<redacted>, a life care planner, is not qualified to perform a physical or mental

examination under the laws of the Commonwealth of Virginia. Upon information and

belief she has a nursing degree, and may or may not have a license to practice nursing

in the Commonwealth of Virginia. However, in almost every jurisdiction in the country,

nurses are not qualified or licensed to perform either a physical or mental examination,

and therefore, <redacted> would not be a “suitable licensed or certified examiner”

pursuant to Rule 35.

Additionally, the Defense has already had a Defense Medical Examination of the

Plaintiff by a licensed medical doctor. The order under Rule 35(a) is to be issued only

“for good cause shown”. The Defense has not made a showing that the first Medical

examination was inadequate and why the Defendants now require an examination by a

person not qualified to perform a physical or mental examination when they have

already had <plaintiff> examined by a licensed medical physician.

In view of the fact that the Defense has already had one bite at the defense

medical examination apple, they should not now have a second bite at that apple,

particularly by a person who is not even licensed to perform a physical examination.

Therefore, the Plaintiff would respectfully ask the Court to reconsider its order

compelling the DME and order that the Defendant has not shown good cause for this

examination by <redacted>.

Respectfully submitted,

/s/ Michael M. Wilson__________

Michael M. Wilson.

1120 19th Street, N.W., LL-11

Washington, D.C. 20036

(202) 223-4488

Fax: (202) 280-1414

wilson@wilsonlaw.com

Counsel for the Plaintiff

IN THE SUPERIOR COURT

FOR THE DISTRICT OF COLUMBIA

Civil Division

_____________________________________

<redacted name>

Plaintiff, 

v.

<redacted>  

Defendants. 

_____________________________________

PLAINTIFF’S MOTION FOR RECONSIDERATION OF ORDER ALLOWING

DME BY <redacted>
The Plaintiff, by and through counsel, respectfully moves this Honorable Court to

Reconsider the previous order allowing the DME by Ms. Sampeck to proceed.

First, D.C. Superior Court Rule 35, entitled, Physical and Mental Examinations of

Persons, states that “the Court may order the party to submit to a physical or mental

examination by a suitable licensed or certified examiner.” The Plaintiff, by and through

counsel, respectfully submits that <redacted>, a life care planner, is not qualified to

perform a physical or mental examination under the laws of the Commonwealth of

Virginia. Upon information and belief she has a nursing degree, and may or may not

have a license to practice nursing in the Commonwealth of Virginia. However, in almost

every jurisdiction in the country, nurses are not qualified or licensed to perform either a

physical or mental examination, and therefore, <redacted> would not be a “suitable

licensed or certified examiner” pursuant to Rule 35.

Additionally, Defense counsel admitted in the preliminary discussion that <redacted> will not perform any physical examination of the Plaintiff of any kind. She is

not qualified to perform any Mental examination of the Plaintiff, and Defense counsel

does not contend that she will perform any mental examination of any kind under Rule

35.

Rule 35 only pertains to physical or mental examinations. It contains no

provision authorizing the Court to order a “life care examination” whatever that might be.


Since there is no request to conduct a physical examination of the Plaintiff, it is

submitted that having the Plaintiff provide a written response to written questions fulfills

the Defendant’s request to have adequate information on which the life care planner

can render her opinions.

Additionally, the Defense has already had one Defense Medical Examination by

a licensed physician, and has not justified the need for a second examination, at which

the Plaintiff will not even be examined physically or mentally.

Given this admission by Defense Counsel, it is respectfully requested that the

Court reconsider its previous Order and Deny the previous Motion to Compel the Rule

35 Physical Examination of the Plaintiff.

A Proposed Order is attached for the consideration of the Court.

Respectfully submitted,

/s/ Michael M. Wilson__________

Michael M. Wilson.

1120 19th Street, N.W., LL-11

Washington, D.C. 20036
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(202) 223-4488

Fax: (202) 280-1414

wilson@wilsonlaw.com

Counsel for the Plaintiff

IN THE SUPERIOR COURT

FOR THE DISTRICT OF COLUMBIA

Civil Division

_____________________________________

<redacted name>

Plaintiff, 

v.

<redacted>  

Defendants. 

_____________________________________

ORDER

Upon consideration of the Plaintiff’s Motion for Reconsideration of the Court

Order Denying in Part and Granting in Part the Defendant’s Motion to Compel DME

Examination of the Plaintiff, any Opposition thereto, and any Reply thereof,

it is this __ day of ___ 2011, hereby

ORDERED that Plaintiff’s Motion be and hereby is GRANTED.

______________________________

Judge <redacted>
Superior Court for the District of

Columbia

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION

_____________________________________

<redacted name>

Plaintiff, 

v.

<redacted>  

Defendant. 

_____________________________________

ORDER

This matter is before the court on defendant Washington Hospital Center’s

(“WHC”) Emergency Motion for Protective Order and Sanctions, the plaintiff’s

opposition thereto, the plaintiff’s Supplemental Memorandum in Support of Plaintiff’s

opposition, and the plaintiff’s Motion to Reconsider. Upon review of the filings and the

entire record in this case, it is this 2nd day of February 2011, hereby

ORDERED that the defendant’s Emergency Motion for Protective Order and

Sanctions is GRANTED IN PART; and it is further

ORDERED that the plaintiff’s Motion to Reconsider is DENIED; and it is

further;

ORDERED that the plaintiff shall meet with the defendant’s expert within seven

(7) days of this Order; and it is further

ORDERED that if the plaintiff is unwilling or unable to meet before 5:00 p.m.

tomorrow, the plaintiff must provide another date and time when he will be available

within the next four (4) days; and it is further

ORDERED that the plaintiff’s expert may ask the plaintiff questions about the

plaintiff’s lifestyle and care needs. However, the plaintiff is not required to answer

questions specifically asked during his original deposition; and it is further

ORDERED that questions asked by the defendant’s expert do not need to be

submitted in advance; and it is further

ORDERED that counsel for the plaintiff or the defendant may be present during

the examination by the defendant’s expert; and it is further

ORDERED that if defendant’s expert plans to conduct any physical testing of the

plaintiff, counsel for the plaintiff must be notified at least 24 hours in advance of the

examination. The notification must specifically describe any physical tests the plaintiff

will be asked to perform; and it is further

ORDERED that the defendant’s request for sanctions is DENIED.

___________________________

The Honorable <redacted>
